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This cause was heard, argued, and submitted for decision on January 8, 2010 in Department 


j— 


8 of this Court, the Honorable Kenneth Twisselman II presiding. Mark R. Wolfe appeared as 
counsel for Petitioner CITIZENS FOR A BETTER DELANO (“CBD”). Franklin D. Gordon 
appeared as counsel for Petitioner CITY OF MCFARLAND (“McFarland”). Patrick M. Soluri and 
Alan J. Peake appeared as sdis for Respondent CITY OF DELANO (“Respondent”). Dixon 

| Kummer made a special appearance as counsel for Real Party In Interest DELANO RETAIL 

| CENTER, LLC (“Real Party”). Prior to the hearing the Court received and considered all relevant 


| pleadings and’ documents i in the matter, including the administrative record of proceedings 
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| previously lodged. 


Good cause appearing, the Court rules as follows: 
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Respondent’s Second Return to Writ is GRANTED and the Court’s previously issued 


j— 
N 


| Peremptory Writ of Mandate is discharged. McFarland’s Petition for Writ of Mandate is DENIED, 


m 
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j and Respondent’s motion for judgment on the writ is GRANTED. The Court adopts the following 


| findings of fact and conclusions of law in support of its ruling. 
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| Recirculation of the Supplemental EIR and Procedural Challenges 
The Court finds that a deferential standard of review, the substantial evidence test, is the 
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| appropriate standard for Respondent's determination regarding recirculation of the Supplemental 
| EIR (“SEIR”). (CEOA Guideline $ 15088.5, subd. (€); Laurel Heights Improvement Association of 
| San Francisco, Inc. v. Regents of the University of California (1993) 6 Cal.4th 1112 (Laurel 
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| Heights IT).) Only the addition of significant new information triggers recirculation. (CEQA 
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| Guidelines 8 15088.5, subd. (b); Pub. Resources Code 8 21092.1; Laurel Heights II, supra, 6 


N 
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Cal.4th at 1134.) Moreover, recirculation is the exception rather than the general rule. (/d. at 
1132.) 
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With regard to whether the Draft SEIR in this case was inadeguate and conclusory, the 
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| analysis of that issue must be as follows: the inadeguacy must be such that meaningful public 
| review and comment were precluded. (CEQA Guidelines § 15088.5, subd. (2)(4).) 


| recirculation of the Final SEIR. While the Final SEIR provided additional discussion and analysis 
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The Administrative record reflects that Respondent specifically considered the necessity of 
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requested by petitioners’ comments, this information merely clarified and amplified the SEIR’s 
analysis. Nothing within this new information altered in any way the conclusion reached by 
| Respondent that the project’s urban decay impacts in the secondary market were less than 
significant. , 

Moreover, as the prior Administrative Record reflects in this case, Respondent demonstrated 
| its recognition and understanding of the recirculation requirement because Respondent voluntarily 
| chose to recirculate the original EIR in response to public comments received, which resulted in the 


| revision of the Draft EIR previously circulated. ‘There was no such revision to the SEIR 
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| necessitated by the public comments to the Draft SEIR in this case. 
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Finally, any reasonable doubt must be resolved in favor of Respondent findings and 

| decision. (Jd. at 1135.) | 
With regard to the issue of substantial evidence standard of review and consideration of the 
| record as a whole, the Court notes that both CBD and McFarland argue for a less deferential 

| standard of review, with much of this argument stemming from their contention that their comments 
to the Draft SEIR demonstrated such inadeguacy by Respondent's expert, ADE, that the Court 
should exercise its independent judgment or otherwise focus solely on the Draft SEIR as the 

| informational document. 

The Court finds that the City procedurally complied with the reguirements of both CEOA 

| and the Court’s previously issued peremptory writ of mandate through the SEIR. 

| Substantive Challenges to SEIR 

The law is clear that the proper standard of review of an agency determination of no 

| significant impact of urban decay is the substantial evidence test. (Anderson First Coalition v. City 
| of Anderson (2005) 130 Cal.App.4th 1173, 1183 (Anderson).) In Anderson, the court held, “In this 
| context we do not review the record as petitioner wishes us to do to determine whether it 

| demonstrates a possibility of environmental impact. We review it in the light most favorable to 


| 1998 conclusion to determine whether substantial evidence supports the conclusion that the impact 


Furthermore, if substantial evidence supports a lead agency’s conclusion that urban decay is 
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| less than significant, that conclusion should be upheld even when a good argument could be made 

: that the agency might have reached another conclusion. (Anderson, supra, 130 Cal.App.4th at 
1185.) The reviewing court must resolve reasonable doubts in favor of the administrative finding 

| and decision. The issue for the Court is not whether substantial evidence in the record supports any 


| of petitioners’ assertions but whether substantial evidence supports Delano’s decisions. (Laurel 


| Heights Improvement Association of San Francisco, Inc. v. Regents of the University of California I 
| (1988) 47 Cal.3d 376, 409. (Laurel Heights D) 


Under the CEQA Guidelines, “substantial evidence” is defined as enough relevant 
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| information and reasonable inferences from this information that a fair argument can support a 


conclusion even though other conclusions might also be reached. (CEQA Guidelines § 15384, 

| subd. (a).) Technical perfection is not required and disagreement among experts does not fender an 
| EIR inadequate. (CEQA Guidelines § 15151.) The Court finds that both McFarland and CBD are 

| challenging the validity of the technical analysis by Respondent’s expert, ADE. Specifically, 

| petitioners are challenging the accuracy of data used and the appropriateness of ADE’s methodology 
| and scope of impact. The Court finds that all of these issues fall within the more deferential 

| standard of review. (CEQA Guidelines § 15088.5; Laurel Heights I, supra, 47 Cal.3d at 409.) 

The issue before the Court here is not whether substantial evidence supports petitioners’ 

| assertions, but whether Respondent’s decisions are sufficiently supported by substantial evidence in 
| the record. That record, however, is not just the Draft SEIR as petitioners urge, but the record is the 
| entire record before the lead agency. (CEQA Guidelines § 15384, subd. (a); Gilroy Citizens for 

| Responsible Planning v. City of Gilroy (2006) 140 Cal.App.4th 911, 931.) 





Addressing the adequacy of Respondent’s analysis and methodology, the Court finds it 

| significant that Respondent relied on the same methodology used in the original EIR in performing 
its analysis in the Supplemental EIR. This Court, in response to CBD’s prior and similar challenge, 
previously deemed this methodology legally adequate. This alone validates the analysis employed 


| by ADE in the SEIR so long as the conclusions reached by ADE can be supported by substantial 


evidence. 
ADE predicted the overall economic impact of the project outside of the city of Delano 
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using the prior EIR’s predictions regarding the project’s retail sales, regional supply and demand, 
regional leakage, and capture of leakage of retail sales. ADE estimated community-wide retail sales 
for the previously identified cities and towns in the secondary market area, segregating the retail 
sales by retail group, then utilized the Huff Gravity Model to geographically distribute the project’s _ 
regional economic impacts within the identified secondary market area. The factors used in the 
Huff Gravity Model included the distance between Delano?s center and the-centers of each of the 
six communities as well as the overall retail activity in each of the communities. ADE then 
predicted the project’s possible economic impact for the communities of Pixley, Earlimart, 
Alpaugh, Richgrove, McFarland, and Wasco. This analysis does demonstrate Respondent’s 
compliance with this Court’s prior directive, which was to analyze the physical economic effects of 
the project on the previously identified secondary market areas. 

CBD and McFarland now challenge this model by asserting that ADE erred in not 
considering each and every business in McFarland as well as in the other relevant communities. 

The Court finds this argument unavailing in several respects. 

First, the petitioners cite to no legal authority that small, nonemployee businesses must 
necessarily be included in an urban decay analysis. To the contrary, the Gilroy case upheld an urban 
decay analysis which focused solely on “major buildings” and “major stores” in “commercial 
areas”, (Jd. at 933) 

Next, petitioners fail to demonstrate how their preferred data source, which would be the 
California Board of Egualization (“BOE”) data, would so significantly alter the analysis that 
Respondent’s conclusion would be deemed prejudicially incorrect. ADE did explain in detail that. 
the ZIP Code Statistics data source it used is more reliable as a baseline date source, backed by both 
BOE and Dun & Bradstreet data, because: (i) BOE failed to track data for four out of the six 
communities analyzed; (ii) BOE data tracks trends for nonemployer as well as employer businesses, 
but risks understating potential impacts that could trigger urban decay by spreading the impact 
across a larger set of businesses and lessening the impact on anchor retailers that drive traffic to 
specific commercial areas; (iii) analyzing employer businesses adäresses a critical part of the urban 


decay analysis as these anchor stores drive the business to that area and represent the bulk of retail 
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sales within the community. Moreover, ADE’s estimate of retail sales for McFarland, excluding 
nonemployer businesses, resulted in only a 4.17 percent difference in overall retail activity; and (iv) 
| ADE’s reliance on employer-based data to make predictions of community-wide effects was 
consistent with the prior analysis used and approved by this Court. The prior EIR analyzed five 
| retail nodes within the City of Delano, not each and every individual business, particularly . 
| nonemplyer-type businesses. . 

The record as a whole establishes that ADE’s data analysis reasonably approximated overall 


economic activity in the secondary market area, and CEQA requires no more. (CEQA Guidelines § 
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| 15131, subd. (a) (intermediate economic or social changes need not be analyzed in any detail greater 
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| than necessary to trace the chain of cause and effect).) 
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Contrary to petitioners’ claims, the Court finds ADE’s application of the Huff Gravity 
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Model with the proximity measures used appears to be adequate. Neither CBD nor McFarland can ` 
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cite to any authority under the CEOA Guidelines, case law, regulatory guidance document, or other 
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| publications proscribing its use. ADE explained in the Draft SEIR the factors used in the gravity 
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| model and why they are used. ADE’s use of the city center in its analysis was also internally 
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consistent with its original study of potential urban decay within the city of Delano. 
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` Also consistent with the earlier study, ADE used both the Gravity Model to predict possible 
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| economic impact as well as field reconnaissance and site-specific characteristics of specific 


— 
O 


commercial centers and major anchor tenants to determine business closures. The Court finds that 
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| the Administrative Record, properly considered as a whole, supports ADE’s methodology of basing 
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specific predictions of business closures on filed reconnaissance and site-specific characteristics. 
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ADE based its prediction about McFarland’s downtown pharmacy on the specific identified factors 
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| consistent with ADE’s prior analysis for businesses within Delano. 
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| 
| CBD and McFarland present nothing more than a difference in expert opinion concerning 
| 


| predicted store closures and resulting physical change to the area. Disagreement among experts 


| 


| does not render an EIR inadeguate. (CEOA Guidelines $15151.) 
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Moreover, Respondent and its expert, ADE, responded to each and every comment raised by 
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| petitioners to the SEIR and gave a well-supported explanation for the particular use of post-project 
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| sales predications, the use of residual sales, sales diversion to communities outside of the secondary 


| market area, the True Value store issues in Earlimart, and the re-tenanting possibilities particularly 


With regard to the analysis of urban decay, case law does not establish that every business in 
| a city or community must be considered. Neither McFarland nor CBD offered any other analytical 

| model as an alternative to the Huff Gravity Model that would allow for a comparison of a specific 

| retail project’s attractiveness against other communities. l 


EIRs are not judged on a standard of perfection but on a good faith effort at full disclosure. 
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| (Association of Irritated Residents v. County of Madera (2003) 107 Cal.App.4” 1383, 1393.) The 
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City made good faith efforts at identifying all potentially affected commercial centers. The Court 
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finds the City’s approach to determining baseline conditions was supported by reasoned analysis 


m 
N 


| and evidence in the record. (Save Our Peninsula Committee v. Monterey County Board of 


| Supervisors (2001) 87 Cal.App.4th 120.) 
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The SEIR, thus, presents a reasoned, good-faith analysis of urban decay in the secondary 
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| market as required by CEQA and by this Court’s earlier directive. 
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For the foregoing reasons, Respondent’s second return to writ is granted, thereby 
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discharging the previously issued peremptory writ of mandate issued by this Court. McFarland’s 
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petition for writ of mandate is denied in its entirety, and Respondent’s motion for judgment on the 
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writ is granted. 
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The Honorable Kenneth Twisselman II 
JUDGE OF THE SUPERIOR COURT 


E NO N N 
2 53:85 5 5 85 


6 


— loo ee 
[Proposed] Order Granting Second Return to Writ, Denying Petition For Writ Of Mandate, and Granting Motion for 
Judgment on the Writ 


A LAW CORPORATION 





"SOLURI 
— MESERVE, ` 
"Ainv CORPORATION ` 








O 0 aa Au 8 O N e 


NLN N N NO NO æ av Ao ea ji ji ji joi jk ji 
Monge O N =e O O OH 493 & Uu Rp ke EO 


26 


PROOF OF SERVICE 


STATE OF CALIFORNIA, COUNTY OF KERN 


I am employed in the County of Kern, State of California. I am over the age of eighteen 
and not a party to the within action; my business address is 1601 "F" Street, Bakersfield, 
CA 93301. 


On January 26, 2010, I served the foregoing documents described as [Proposed] Order 
Granting Second Return to Writ, Denying Petition for Writ of Mandate, and 
Granting Motion for Judgment on the Writ, on the parties in this action by placing the 
original and/or true copies thereof enclosed in sealed envelopes addressed as follows: 


Mark R. Wolfe Franklin D. Gordon 
M. R. Wolfe & Associates Lebeau,Thelen LLP 
49 Geary St., Ste. 200 5001 East Commercenter Dr., Ste. 300 
San Francisco, CA 94108 P. O. Box 12092 
Bakersfield, CA 93389 
John A. Tkach 


Law Office of John A. Tkach 
301 E. Colorado Blvd., Ste. 514 
Pasadena, CA 91101 


BY MAIL 


I deposited such envelope in the mail at Bakersfield, California. The envelope was 
mailed with postage thereon fully prepaid. 


XXX As follows: I am "readily familiar" with the firms' practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited 
with U.S. postal service on that same day with postage thereon fully prepaid at 
Bakersfield, California in the ordinary course of business. I am aware that on 
motion of the party served, service is presumed invalid if postal cancellation date or 
postage meter date is more than one day after date of deposit for mailing in 
affidavit. 


BY PERSONAL SERVICE 
I delivered such document(s) by hand to the offices of the addressee. 
Executed on January 26, 2010, at Bakersfield, California. 


XXX (State) I declare under penalty of perjury under the laws of the State of California 
that the above is true and correct. 


yt ae a (F ederal) I declare that I am employed in the office of a member of the bar of this 


court at whose direction the service was made. 


Kaanaa? Paloon 


SUSAN REDMOND 


DT. a 


